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(1) The age of the alien, both at the
time of entry to the United States and
at the time of application for suspen-
sion of deportation;

(2) The age, number, and immigra-
tion status of the alien’s children and
their ability to speak the native lan-
guage and to adjust to life in the coun-
try of return;

(3) The health condition of the alien
or the alien’s children, spouse, or par-
ents and the availability of any re-
quired medical treatment in the coun-
try to which the alien would be re-
turned;

(4) The alien’s ability to obtain em-
ployment in the country to which the
alien would be returned;

(5) The length of residence in the
United States;

(6) The existence of other family
members who are or will be legally re-
siding in the United States;

(7) The financial impact of the alien’s
departure;

(8) The impact of a disruption of edu-
cational opportunities;

(9) The psychological impact of the
alien’s deportation;

(10) The current political and eco-
nomic conditions in the country to
which the alien would be returned;

(11) Family and other ties to the
country to which the alien would be re-
turned;

(12) Contributions to and ties to a
community in the United States, in-
cluding the degree of integration into
society;

(13) Immigration history, including
authorized residence in the United
States; and

(14) The availability of other means
of adjusting to permanent resident sta-
tus.

(c) For cases raised under section
244(a)(3) of the Act, the following fac-
tors should be considered in addition
to, or in lieu of, the factors listed in
paragraph (b) of this section.

(1) The nature and extent of the
physical or psychological consequences
of abuse;

(2) The impact of loss of access to the
United States courts and criminal jus-
tice system (including, but not limited
to, the ability to obtain and enforce or-
ders of protection, criminal investiga-
tions and prosecutions, and family law

proceedings or court orders regarding
child support, maintenance, child cus-
tody, and visitation);

(3) The likelihood that the batterer’s
family, friends, or others acting on be-
half of the batterer in the home coun-
try would physically or psychologically
harm the applicant or the applicant’s
child(ren);

(4) The applicant’s needs and/or needs
of the applicant’s child(ren) for social,
medical, mental health or other sup-
portive services for victims of domestic
violence that are unavailable or not
reasonably accessible in the home
country;

(5) The existence of laws and social
practices in the home country that
punish the applicant or the applicant’s
child(ren) because they have been vic-
tims of domestic violence or have
taken steps to leave an abusive house-
hold; and

(6) The abuser’s ability to travel to
the home country and the ability and
willingness of authorities in the home
country to protect the applicant and/or
the applicant’s children from future
abuse.

(d) Nothing in § 240.58 shall be con-
strued as creating any right, interest,
or entitlement that is legally enforce-
able by or on behalf of any party
against the United States or its agen-
cies, officers, or any other person.

[64 FR 27875, May 21, 1999]

Subpart G—Civil Penalties for
Failure to Depart [Reserved]

Subpart H—Applications for Sus-
pension of Deportation or
Special Rule Cancellation of
Removal Under Section 203 of
Pub. L. 105–100

SOURCE: 64 FR 27876, May 21, 1999, unless
otherwise noted.

§ 240.60 Definitions.
As used in this subpart the term:
ABC means American Baptist Churches

v. Thornburgh, 760 F. Supp. 796 (N.D.
Cal. 1991).

ABC class member refers to:
(1) Any Guatemalan national who

first entered the United States on or
before October 1, 1990; and
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(2) Any Salvadoran national who first
entered the United States on or before
September 19, 1990.

Asylum application pending adjudica-
tion by the Service means any asylum
application for which the Service has
not served the applicant with a final
decision or which has not been referred
to the Immigration Court.

Filed an application for asylum means
the proper filing of a principal asylum
application or filing a derivative asy-
lum application by being properly in-
cluded as a dependent spouse or child
in an asylum application pursuant to
the regulations and procedures in ef-
fect at the time of filing the principal
or derivative asylum application.

IIRIRA means the Illegal Immigra-
tion Reform and Immigrant Responsi-
bility Act of 1996, enacted as Pub. L.
104–208 (110 Stat. 3009–625).

NACARA means the Nicaraguan Ad-
justment and Central American Relief
Act (NACARA), enacted as title II of
Pub. L. 105–100 (111 Stat. 2160, 2193), as
amended by the Technical Corrections
to the Nicaraguan Adjustment and
Central American Relief Act, Pub. L.
105–139 (111 Stat. 2644).

Registered ABC class member means an
ABC class member who:

(1) In the case of an ABC class mem-
ber who is a national of El Salvador,
properly submitted an ABC registra-
tion form to the Service on or before
October 31, 1991, or applied for tem-
porary protected status on or before
October 31, 1991; or

(2) In the case of an ABC class mem-
ber who is a national of Guatemala,
properly submitted an ABC registra-
tion form to the Service on or before
December 31, 1991.

§ 240.61 Applicability.

(a) Except as provided in paragraph
(b) of this section, this subpart H ap-
plies to the following aliens:

(1) A registered ABC class member
who has not been apprehended at the
time of entry after December 19, 1990;

(2) A Guatemalan or Salvadoran na-
tional who filed an application for asy-
lum with the Service on or before April
1, 1990, either by filing an application
with the Service or filing the applica-
tion with the Immigration Court and

serving a copy of that application on
the Service.

(3) An alien who entered the United
States on or before December 31, 1990,
filed an application for asylum on or
before December 31, 1991, and, at the
time of filing the application, was a na-
tional of the Soviet Union, Russia, any
republic of the former Soviet Union,
Latvia, Estonia, Lithuania, Poland,
Czechoslovakia, Romania, Hungary,
Bulgaria, Albania, East Germany,
Yugoslavia, or any state of the former
Yugoslavia;

(4) An alien who is the spouse or
child of an individual described in
paragraph (a)(1), (a)(2), or (a)(3) of this
section at the time a decision is made
to suspend the deportation, or cancel
the removal, of the individual de-
scribed in paragraph (a)(1), (a)(2), or
(a)(3) of this section;

(5) An alien who is:
(i) The unmarried son or unmarried

daughter of an individual described in
paragraph (a)(1), (a)(2), or (a)(3) of this
section and is 21 years of age or older
at the time a decision is made to sus-
pend the deportation, or cancel the re-
moval, of the parent described in para-
graph (a)(1), (a)(2), or (a)(3) of this sec-
tion; and

(ii) Entered the United States on or
before October 1, 1990.

(b) This subpart H does not apply to
any alien who has been convicted at
any time of an aggravated felony, as
defined in section 101(a)(43) of the Act.

§ 240.62 Jurisdiction.
(a) Office of International Affairs. Ex-

cept as provided in paragraph (b) of
this section, the Office of International
Affairs shall have initial jurisdiction
to grant or refer to the Immigration
Court or Board an application for sus-
pension of deportation or special rule
cancellation of removal filed by an
alien described in § 240.61, provided:

(1) In the case of a national of El Sal-
vador described in § 240.61(a)(1), the
alien filed a complete asylum applica-
tion on or before January 31, 1996 (with
an administrative grace period extend-
ing to February 16, 1996), or otherwise
met the asylum application filing dead-
line pursuant to the ABC settlement
agreement, and the application is still
pending adjudication by the Service;
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